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A. lNoyemMy HeABMXKUMOCTb B 3anagHow
EBpone / AHrnua /| AMepuka ?

LOobpbin aeHb, Knes!

Mow konera Oliver Klein ns 'epmanuun, a a n3 LWeenuapun, un
Mbl OMEHb padbl CEroaHs yTpom bbiTb 34eCb BMECTE C BaMM.

Mbl 06a obcnyxmMBaemM MHOIMO COCTOATESIbHbIX MHBECTOPOB U3
6iBero Cosetckoro Coto3a. bonbLWNMHCTBO U3 HUX
MHBECTUPYIOT YacTb UX MMYLLECTBA B HEOBMXXMMOCTb B
[epmaHun, AHrnmu unn Amepuke. Takme MHBECTULUN
NONb3YKTCHA Y HAC CNPOCOM, U X NPUBLINb YacTo cocTaBngaeT
Bblle 10 % (oecatu NpoueHToB).

Mbl pacCCKaXem BamM O TOM, Kakmne HaJioroebie 1 HOpMmaTuUBHbIE
dChneKTbl Haao y4nTbiBaTb Npu UHBECTUNLUUNAX B HEOBMXNMOCTD.

[obpo noxanoBatb K Hawlemy pedepary!






Tax Considerations Of Cross Border Real
Estate Investments

The taxation of investments can be divided into five phases:

« Funding

* Investment

* Holding period
« Divestment

« Repatriation
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Basic taxation principles

D|fferent{ Investors | | Investors | | Investors

Countries
Ignoring tax considerations May raaton =) .« Fund Country C
result in multiple taxation of ~ ---=----mmggir-omm e
the same income:

« Capital Gains Tax Country B
e Capital Tax K
* Income Tax

. Withholding taxes raaton [0) ) sev

« Transfer Tax / Stamp Duties

e VAT "

Tavation :> PropCo Country A
A significant amount of potential

L
returns may be neutralized by HHH\ mlllL.
taxes \HHH =
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Basic taxation principles

Fund
Acquisition of German portfolio in year 1 C> )

[ =R
$100m purchase price CIT and
Business Tax:> 4 HoldCo
=29%
Transfer tax (3.5-6.5%) Luxembourg
Rental Income: € 10Omp.a. I

Transfer Tax
or )
PropCo
CGT P

Exit by way of asset deal in year 10:

Disposal proceeds = €110m
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Tax environment in Western Europe

Jurisdiction Other Dividend Interest WHT RETT/ Comments

income WHT stamp duty
taxes

Germany 15.825% 7%-17.5%  26.375% 0% 3.5%-6.5% 19%  Substance
requirements + anti
avoidance rules

United 19% 0% 0% 20% 5%-15% 20%  Favourable capital
Kingdom gains tax regime
phased out
France 31% 0% 30% 0% 5.09% 20% 3% Tax
unless lender in Very formalistic tax
black-listed authorities
country
Italy 24% 3.9% 26% 26% 9% 22%  Very formalistic tax
authorities

Furthermore, a wealth of other taxes may be triggered — e.g.:
* Property tax

* Inheritance / gift tax

« Capital gains tax etc.
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Reducing income tax burden — debt financing

Debt:

Most cross border real estate investments are highly leveraged
because:

« Usually tax efficient financing (Capital duty exempt, etc..) upon
Infusion

« Usually tax deductible expense

* More flexible and faster repatriation of cash flows

Equity:

« Taxable upon contribution

« Dividend distributions subject to withholding tax

« However, dividend income usually is subject to favorable tax
treatment.
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Challenges for debt financing

From a tax perspective, there are usually limits to the extent of
possible leverage in real estate investment:

« Thin capitalization rules
 Interest capping rules

« Transfer pricing rules
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Thin capitalization rules

Financing structure of two companies

Assumption: Debt-to-equity ratio is 3:1

Interest expense is not
Tax deductible

Company “A” Company “B”

€10

Interest on debt is fully deductible Interest deductibility on debt is restricted

for tax purposes for tax purposes
. Equity . Debt Excess debt
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Interest capping rules

Concept : Similar to thin capitalization rules, but taxable event is
determined by other complex set of rules without reference to
debt-to-equity ratio (US, Germany, Italy, etc.).

« May apply to all debt liabilities including third party debts
Determinants of interest capping rules:

« (US) If debt-to-equity ratio exceeds 1.5:1, interest on debt is
deductible to the extent it does not exceed 50% of EBITDA

 (Germany) If interest exceeds € 3m, interest on debt is
deductible to the extent it does not exceed 30% of EBITDA
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Transfer pricing

Concept: Interest paid by corporate taxpayer is tax deductible
only if the rate is at "arm’s length”

« “arm’s-length standard” and reference rates:
- average annual floating rate applied by banks
- average rate at market for such loans
- sufficient documentation required
 [f the actual interest rate exceeds arm’s length rate:
- Tax authorities adjust the interest rate for “arm’s-length” rate
- excess interest may not be deductible for tax purposes
- excess interest may be treated as dividend distribution
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Withholding taxes — Treaty Shopping

Utilizing “treaty sandwich” method:

a) without tax treaty b) using tax treaty
Parent 4\
Country A Interest payment
Parent —95 -assuming
no WHT
Country A
—-— ——Interest payment Intermediary
Cou ntry B 100, WHT 25
Country T
Subsidiar frmterest payment
Y Country B 100, WHT 5
Subsidiary /
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C. Reqgulatory Aspects

 Alternative Investment Fund Manager
Directive (AIFMD)

« Malta Cyprus / Swiss Solutions / Cayman /
Co-Investments

 AML/Compliance: Swiss Banking
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C. 1. European Alternative Investment
Fund Manager Directive («<AIFMD»)

 |f more than one investor invests into Real Estates, we
have to comply with the regulation of the European
Alternative Investment Fund Manager Directive
(«AIFMD»).

« Ways of structuring are e.g.

* Loan Agreements

* Trust Agreements

« Co-Investments (one single Real Estate)

* Vehicles outside Europe, e.g. Cayman Funds
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C.2. Swiss Trust Agreement

@nian InvestD
Trust

Agreement

Swiss Trust Agreement

ProCo ProCo ProCo

Real Estate
Investments
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C. 3. Anti Money Laundry Rules /
Compliance

* Anti-Money Laundry Rules / Compliance take very
much time these days.

¢ Some countries have no expertise with Clients from

Former Soviet Union Countries like Ukraine, Russia or
Kazakhstan.

* |n Switzerland every private bank has a “CIS-Desk”. In
Swiss banks work large teams from Ukraine, Russia or
Kazakhstan. They have understanding of Eastern
European culture. Compliance is much faster and
more pragmatic in Swiss Banks.
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Holding company

Fund Vehicle /
Institutional Investor

General considerations

« Generally non-regulated corporate entity
 Business friendly — fast and easy setup
* Flexible exit

Holding Company

Tax considerations

« Avoidance of Withholding taxes —
minimization of “tax leakage”

« Extensive treaty network

« Access to EU directives

. .. ; ; Spanish
- Flexible participation exemption SA i Duteh BV
Common holding jurisdictions:
« Luxembourg, Netherlands, Singapore,
Cyprus, Malta, Mauritius Spanish French German
property property property
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Profit repatriation

Fund Vehicle /
Institutional Investor

Freguent tax issues

« Substance:

- Demonstrate absence elsewhere
(management or control test for tax
residence etc.)

- Economic substance

- Physical substance - employees,
offices, board meetings

« Beneficial ownership (especially for

Holding Company

investments in Spain, Germany, Korea SIS Lux PropCo Dutch BV
and Japan) L L ,,J,,_m
Common holding / finance jurisdictions: mllm mnm mmll
RS i M=
- Luxembourg, Netherlands, Singapore, Spanish Fronch German
Cyprus, Malta, Cayman Islands (e.g. for property property property

PRC), Mauritius (for India)
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Profit repatriation through interest

General

Interposing Finance Company enables:

- Tax efficient shareholder financing for
the acquisition (no stamp duty, capital
duty)

« Flexible funding (repayment of accrued

interest and loan principal quicker and
less complicated, no shareholder
resolution required)

Fund Vehicle /
Institutional
Investor

Holding Company

Finance

company

\

\

/ |
\

|

interest )/
P interest !
T 7 mtelzrest
- No need to source distributions Spanish e o
. i . SA Lux PropCo - Dutch BV -

through accounting profits — solution

for trapped cash P . .
- Tax efficient repatriation of income (no mmlL, mﬂmh

or leSS WHT prOVIded) Spanish French German

property property property
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Profit Repatriation Through Interest

Fund Vehicle /
Institutional
Investor

Tax considerations

« Avoid withholding tax on interest (tax

treaty, EU Directive or local exemption)
- Internal leverage issues

- Transfer pricing
Thin capitalization

- Need for obtaining binding tax ruling
- Beneficial ownership & substance
Issues

]
!
) Finance
Holding Company

company

/’ \‘
/, / !
K4 / \
interest ‘,’ |
- = interest !
- ’,/ interest
-7 -7 /!
9 ’,” ’,” ,//
Spgg'Sh L-=1 LuxPropco }--7" DutchBvV |f--
« FInCo is usually taxed on interest T
spread

Spanish French German
property property property
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Common vehicles for real estate investments

Funds can be structured as:
 Open-ended funds
 Closed-ended funds

e REITs — Real Estate Investments Trusts
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Popular Fund Vehicles — United Kingdom (UK)

United Kingdom

Limited Partnership Open Ended Investment Company (note 1)/
Authorised Unit Trust (AUT)

Light / None Medium

1 week — 1 month 3 months

£1 Variable capital

Some restrictions Some restrictions

*note 1 — OEICs can be either be Property Authorised Investment Funds (‘PAIF’) or not
note 2 — although if the OEIC is established under the PAIF regime this acheives effective tax exemption at the fund level
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Popular Fund Vehicles — Luxembourg

23 months 2 - 3 months
BT < 125000 € 125,000

No restrictions No restrictions
e e
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Popular Fund Vehicles — United States (DELAWARE)

Jurisdiction

United States - DELAWARE

Vehicles Limited Partnership / Company

Level of regulation Light / None

Set-up time 3 days — 1 week

&
o

Paid-up capital

Foreign funds Some restrictions

Investment restrictions Yes
Borrowing restrictions Yes
Taxation of fund Yes
Treaty access Yes
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Popular Fund Vehicles — Cyprus

SICAV/FCP Holding Company
2 — 3 months 3 working days
No restrictions No restrictions
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Fund vehicles

Institutional
investors

RRR

company

Retail investos
{ Management J

Luxembourg
Reqgulatory

* Investment company (SICAV/SICAF),
Unit trust (FCP) i

Holding Company Finance company

- Generally, management company .
must be located in Luxembourg Seror gt

(outsourcing possible) e Vemle
(/r%a&s
- Some vehicles are subject to :
extensive investment and borrowing reoets @

fmmmm e e,

restrictions i

 No restriction on ownership
percentage
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Fund vehicles

Retail investos
Management Institutional
company k * k investors

Luxembourg
Taxation

- Annual fixed registration duty (€1.250)
and annual subscription duty in SICAV e
(0.01%-0.05%) FFE

Holding Company Finance company

- Non-resident unit-holders may be
subject to capital gains tax if | feaustonveliele
participation is > 10 % within 5 years iy

and sale takes place < 6 months. This
does not apply to FCPs. Targets

e

L il
- Double tax treaty either for fund or mmL mﬂm
investor is normally accessible
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Fund vehicles

Management
company

UK
LP Requlatory

« A limited partnership is governed by the
Limited Partnerships Act 1907.

« A limited partnership requires to be

registered with the Registrar of Companies.

- There is a very small registration fee and
there are no annual fees.
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Seﬁior debt

=--»| Acquisition vehicle e

......................................

Retail investos

RRR

Institutional
investors

Holding Company

Finance company

Targets

Internal “debt
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Fund vehicles

Retail investos
Management Institutional
U K company k k * investors

LP - Taxation

« No taxation for fund, or non UK resident
investors provided that there is no UK
source income o

EEEE Holdin Fi
.y - . . . g Company inance company
- As it is a transparent entity, investors will

be subject to tax dependent on their own B""”“\ ,

tax status Seriorcebt e

“-=-»| Acquisition vehicle [4---"""

- No double tax treaty benefits but investors
may look though to the underlying assets

- There is an annual tax filing requirement if
there are UK resident investors or a UK
resident General Partner 7

Targets
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